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 1.  TIME:  9:00   CASE#: MSC15-01603 
CASE NAME: ZUR  VS.  FCA US 
HEARING ON MOTION FOR ATTORNEYS' FEES, COSTS & EXPENSES 
FILED BY OFER ZUR, JESSICA ZUR 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for attorney’s fees is granted and the Court determines the amount of 
$98,052.00, for the total number of hours spent at the attorneys’ usual hourly rate is reasonable 
compensation considering the nature and lack of complexity in  what appears to the court to be 
a standard Lemon Law case.  No fee enhancement is appropriate in a case such as this where 
the lodestar amount actually represents the full fair market value of services rendered.  
Defendant requests that the Court apply a “negative multiplier” in calculating the reasonable 
market value of fees; however, the Court declines to do so. Defendants shall, therefore, pay to 
Plaintiffs’ attorneys as and for attorneys’ fees the amount of $98,052.00 on or before August 1, 
2019.  Plaintiffs’ costs are addressed in Line 2. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01603 
CASE NAME: ZUR  VS.  FCA US 
HEARING ON MOTION TO TAX COSTS 
FILED BY FCA US LLC, STEAD MOTORS, INC. 
* TENTATIVE RULING: * 
 
Defendants’ Motion to Tax Costs is granted in part and denied in part:  The Motion to tax 

is granted as to claimed travel expenses in the amount of $1,938.72, service of process in 

the amount of $1,020.00, in the total amount of $2,958.72    Plaintiffs have failed to meet their 

burden to establish that the expenditures were necessary, reasonable or actually incurred.   

Defendants’ Motion is otherwise denied.   

(NOTE:   Defendants agreed to not contest the following:  Filing, motion and jury fees $825.00; 
Deposition costs:$4,704.08; Court Reporter fees $2,218.20; attorney services and messengers, 
etc. $1,723.91; Mediator Maureen Summers $236.34.) 

 

  

 3.  TIME:  9:00   CASE#: MSC15-02064 
CASE NAME: GOLPAYEGANI VS. TRANSWESTERN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TRANSWESTERN PROPERTY COMPANY WEST, LLC 
* TENTATIVE RULING: * 
 
 The motion for summary judgment filed by defendant Transwestern Property Company 
West, LLC is granted.  (See Undisputed Disputed Material Fact Nos. 4, 5, 6, 8, 9, 10, 11, 12, 
16, 17, 18; Pltf’s Ex. C, Fuchs Depo., at 12:5-14 and pp. 28-38.) 
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1. Background. 
 

This is a premises liability personal injury action arising out of an incident that occurred 
on November 15, 2013, when plaintiff’s shoe became lodged in a hole in the floor at the 
business premises of her employer, YP Holdings.  At the time of the incident, the hole was 
covered by carpet and was not observable.  (Undisputed Material Fact (“UMF”) No. 10, 11, 12.)   

 
YP Holdings rents space at an office building in Concord, California.  On July 1, 1997, 

YP’s predecessor-in-interest began leasing the Property.  YP succeeded to the lease on 
March 28, 2013.   

 
Transwestern has never owned the Property.  (UMF 5.)  It has been the building 

manager from 2007 through the present.  The hole in the floor has apparently been there since 
before July 1997. 
 

Under the lease, YP was responsible to repair and maintain the entire space it occupied.  
(UMF 16, 17.)   

 
The carpeting at YP had not been changed for approximately fifteen years, i.e., by 

inference, since before the lease began in July 1997.  (Pltf’s Ex. C, Fuchs Depo., at 28:17-19.) 
Sometime in 2013, YP negotiated with the landlord to stay in their space and have the carpeting 
replaced.  (Id. at 28:9-15.)  YP was renting the entire seventh floor of the building, 25,000 
square feet (an acre is 40,000 square feet).  (Id. at 38:4-9; 38:17-25.)  The carpet replacement 
was being done in phases.  (Id. at 38:10-16.)  The job went on for weeks.  (Id. at 39:4.)  The 
carpet in the area where the accident occurred had just been replaced a night or two before the 
accident.  (Id. at 37:21-23.)  Therefore, no inspection had been done on it because the entire 
carpeting job was not yet complete.  (Id. at 37:21-38:3.)   

 
Transwestern argues it is entitled to summary judgment because it had no actual 

or constructive knowledge of the hole at all, or that the hole was not covered at the time of 
the accident, and as a property manager not in possession it can only be held liable if it had 
such knowledge. 

 
Plaintiff argues that Transwestern has not proved it did not create the hole before July 1, 

1997, that Transwestern had control of the property before the original lease was entered on 
July 1, 1997 and so should have discovered the hole, and that no work was done to the floor or 
carpeting after that date (Opp. at 1:15-16).  Finally, plaintiff argues that Transwestern is liable 
because it retained control over worksite safety within the holding of Hooker v. Department of 
Transportation (2002) 27 Cal.4th 198, 203. 

 
The court concludes that Transwestern’s arguments are persuasive and plaintiff’s 

are not. 
 
2. Discussion. 

 
Generally, a person has an affirmative duty to make property reasonably safe for others 

only if he owns or controls it.  (See CACI 1000, 1001, 1002.) To impose liability, the plaintiff 
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must establish such ownership or control and that the defendant created the condition, or had 
actual or constructive knowledge of it in time to have corrected it or given warning.  (Ortega v. 
Kmart Corp. (2006) 26 Cal.4th 1200, 1203, 1205.)   

 
During a lease, control of the premises passes to the tenant, and the landlord (or his 

representative controlling the premises on his behalf) can be liable in only limited 
circumstances.  He can be liable if he retains control of the dangerous part of the premises 
during the tenancy, creates or has actual or constructive notice of a hazard within that area of 
retained control, and provides no repair or warning.  (See CACI 1006.)  If he relinquishes all 
control during the tenancy, he can be liable only if the dangerous condition predates the tenancy 
and he has actual knowledge of it plus the right and ability to cure it. (See Salinas v. Martin 
(2008) 166 Cal.App.4th 404, 412 (employee working on a remodeling project at owner's 
residence was attacked by pit bull that belonged to owner's gardeners; liability possible because 
owner retained control over premises but owner’s actual awareness of dog’s dangerous 
propensities was required).   Landlords must also conduct reasonable inspections of premises 
for hazards between tenancies.  (CACI 1006.)   

 
Here, plaintiff’s assertions that Transwestern can be held liable for creation of the hole, 

or an uncovered hole, before the lease began on July 1, 1997 can be summarily rejected.  It is 
undisputed that Transwestern did not begin managing the building until 2007, ten years later.   

 
Further, there is no evidence that Transwestern created the hole, or an uncovered hole, 

between 2007 and the date of the incident.  The only time Transwestern even arguably had any 
control over the premises during the tenancy was when the carpet was being replaced a few 
days before the incident, and there is no evidence that they personally did the work.  They 
neither created the hole, nor created an uncovered hole by removing a protective covering 
during the carpeting job and failing to replace the cover. 

 
Thus, the sole remaining basis for potential liability is based on actual or constructive 

knowledge.  It is undisputed that the hole was not observable when it was covered by carpeting, 
and it was covered by carpeting the entire time that Transwestern was managing the property, 
except during the day or two when the old carpet was removed and the new carpet installed.  
There is no evidence that Transwestern was present when this occurred and thus no evidence 
that Transwestern had actual knowledge of the dangerous condition. 

 
The only possible remaining basis for liability is constructive notice.  However, that 

theory fails as well.  Transwestern could have constructive notice of the uncovered hole only if it 
was required to be present in 2013 when the carpet installers were doing their work.  However, 
plaintiff has submitted no evidence from an expert witness that, as part of its duties, a property 
management company is obligated to be present when workmen are removing carpet because 
there may be a hidden defect beneath it.  In the absence of such testimony, no reasonable jury 
could conclude that such a duty exists.   

 
Indeed, constructive knowledge may not be enough in any event because the rule stated 

in Salinas that applies during the tenancy requires actual, not just constructive knowledge.  
“Limiting a landlord's obligations [during the tenancy] releases it from needing to engage in 
potentially intrusive oversight of the property, thus permitting the tenant to enjoy its tenancy 
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unmolested.”  (Salinas, supra, 166 Cal.App.4th at 412; see also Mata v. Mata (2003) 105 
Cal.App.4th 1121, 1131–1132, disapproved in part on another ground in Delgado v. Trax Bar & 
Grill (2005) 36 Cal.4th 224, 247–250; Uccello v. Laudenslayer (1975) 44 Cal. App. 3d 504, 510 
(landlord could be liable for attack by tenant’s vicious dog only where landlord had actual 
knowledge of the dog and its vicious propensities, and had the right to retake the premises and 
thereby remove the dog.) 
 

Plaintiff’s only remaining argument concerns Hooker v. Department of Transportation 
(2002) 27 Cal.4th 198.  However, Hooker involves a different fact pattern than here.  Hooker is 
concerned with a jobsite worker’s ability to recover from someone other than his employer or the 
employer’s workers’ compensation carrier when he seeks damages from another contractor or 
the owner.  Prior to Hooker, Privette v. Superior Court (1993) 5 Cal.4th 689, 692 had held that a 
homeowner could not be held vicariously liable under the peculiar risk doctrine to an employee 
of the company the homeowner hired to do work at his property for the hiree’s own negligence. 
 

Hooker defined a limitation on the holding of Privette, ruling that a general contractor or 
owner can still be held liable, albeit only for direct rather than vicarious liability, if that party 
retains control over the worksite.  Hooker might have some application to this case if plaintiff 
had been an employee of the carpet installation company and was injured by the hole during the 
installation process.  It has no application here, where plaintiff was not injured while the work 
was being done, but only afterwards because it was done negligently. 

   
Further, even if Hooker had any application to this fact pattern, the facts would be 

insufficient to invoke it.  In Hooker an employee of a contractor that Caltrans hired to construct 
an overpass retracted the outriggers of his crane and later attempted to swivel the crane’s boom 
without re-extending them.  His crane tipped over and he died.  His widow sued Caltrans, 
arguing it retained control over the jobsite because it permitted vehicles to use an overpass 
while the work was being done and this required the operator to retract his outriggers.  The court 
held that this degree of retained control did not affirmatively contribute to the accident, so 
plaintiffs could not prevail.   

 
Here, there is no evidence of any retained control over the carpet replacement work 

whatsoever, let alone any retained control that affirmatively contributed to the accident.  There is 
no evidence that Transwestern was onsite when the carpet was being replaced or that any 
conditions it placed on the job resulted in a failure by the carpet installer to cover or re-cover the 
hole before installing the new carpet. 
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 4.  TIME:  9:00   CASE#: MSC16-01658 
CASE NAME: ZARAGOZA VS. LOPEZ 
HEARING ON MOTION TO COMPEL ARBITRATION OF AMENDED CROSS-COMPLAINT 
FILED BY RIDGEGATE APARTMENTS, INC. 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to July 11, 2019, 9:00 AM, Dept.33.  The Case 
Management Conference set for July 9, 2019, 8:30AM, Dept. 33 is also continued to that same 
date, time and department.  (See ”NOTE” which follows.) 

NOTE:  On Ex Parte Application of Sekk Investments Diane, LLC, on June 18, 2019, which was 
unopposed, the case of CHAVEZ V. SEKK INVESTMENTS DIANE, LLC, Case # C17-00245 is 
reassigned from Hon. Jill Fannin, Dept. 21 to Hon. Steven Austin, Dept. 33 for all purposes, who 
is the judge to whom ZARAGOZA V. LOPEZ,  Case #C16-01658 is already assigned and has 
the earlier case file number. The reassignment will promote judicial economy, efficiency, 
convenience and the interests of justice as both cases involve many similar if not identical 
questions of fact and law, and should have consistent rulings.  The cases have essentially 
similar defendants, both cases will utilize many of the same percipient and expert witnesses and 
coordination for case management purposes will avoid unnecessary costs to the litigants.  If the 
parties wish to consolidate the cases in the future, a stipulation or motion will be required. 

The hearing on the Petition to Compel Arbitration in the CHAVEZ case presently set for hearing 
in Dept 21 on June 26, 2018 is continued to July 11, 2019, 9:00 AM, Dept.33, to be heard at the 
same time as the Petition to Compel Arbitration in the ZARAGOZA case. In addition, the Case 
Management conference in the CHAVEZ case set for September 29, 2019 is vacated and 
advanced to July 11, 2019, 9:00 AM, Dept 33. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00038 
CASE NAME: MAKSIMOVIC VS. SHELLPOINT 
HEARING ON MOTION TO TAX OR STRIKE COSTS 
FILED BY JOVICA MAKSIMOVIC, DANICA MAKSIMOVIC 
* TENTATIVE RULING: * 
 
Vacated per moving party. 
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 6.  TIME:  9:00   CASE#: MSC17-00273 
CASE NAME: GUSTIN VS. BNSF RAILWAY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 

Defendant BNSF Railway Company’s motion for summary adjudication is granted as to 

causes of action 1 and 2, and denied as to cause of action 3 and 4.   

BNSF has an easement for its railroad over Plaintiff’s land. The easement was originally 

created in 1898 by the parties’ predecessors. In 2009, the parties here entered into a separate 

agreement related to a railway crossing for Plaintiff to cross the railway and access the other 

side of his land. BNSF is seeking summary adjudication of causes of action (1) quiet title, (2) 

declaratory relief, (3) specific performance and (4) breach of contract. BNSF’s motion does not 

address causes of action (5) trespass and (6) nuisance. 

Quiet Title (Cause of Action 1)  

Plaintiff alleges that BNSF was obligated to include a rail crossing and BNSF’s removal 

of the rail crossing is a breach of the 1898 Deed and the 2009 Agreement. (Comp. ¶13.) Plaintiff 

had alleged that BNSF removed the rail crossing and it remained removed until late 2017 or 

early 2018. It is also clear that no rail crossing was provided from 2012 to 2017. (Comp. ¶10; 

Gustin Decl. ¶¶ 6-7; Hall Decl. ¶¶10-11; Straw Decl. ¶¶2-3.) Plaintiff alleges that it can 

extinguish the easement because of these breaches and therefore, Plaintiff seeks quiet title over 

all its land, which includes BNSF’s easement. (Comp. ¶¶14-15.)  

The question before this Court is whether the rail crossing is a condition subsequent or a 

covenant. If it is a condition subsequent then Plaintiff may be able to terminate the easement. If 

however, it is a covenant then Plaintiff cannot terminate the easement and Plaintiff’s quiet title 

claim fails.  

Hawley v. Kafitz (1905) 148 Cal. 393, 394-395 explained that : 

 “Conditions subsequent are those which in terms operate upon an estate 

conveyed and render it liable to be defeated for breach of the conditions. Such 

conditions are not favored in law because they tend to destroy estates, and no 

provision in a deed relied on to create a condition subsequent will be so 

interpreted if the language of the provision will bear any other reasonable 

construction. While no precise form of words is necessary to create a condition 

subsequent, still it must be created by express terms or by clear implication. . . . 

There  must be language used which is so clear as to leave no doubt that the 

grantor intended that an estate upon condition subsequent should be created--

language which ex proprio vigore imports such a condition.” 
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(Hawley v. Kafitz (1905) 148 Cal. 393, 394-395; see also, Sanders v. East Bay Mun. Utility Dist. 

(1993) 16 Cal.App.4th 125, 130.) 

 “To minimize the potential for inequity, the law requires clear expression of the grantor's 

intent. A provision relied upon for reversion must use language that leaves no doubt of an 

intention to work a forfeiture upon the occurrence of the declared condition. (See, e.g., 2 Miller & 

Starr, Current Law of Cal. Real Estate (1977) Estates §§ 15:4-15:6, pp. 601-607.) … The 

policies directing clarity of expression apply with as much force to the terms of a reversion 

condition as to the existence of the remedy. It follows that the precise event which triggers the 

reversion must be plainly expressed in the deed.” (Springmeyer v. City of South Lake Tahoe 

(1982) 132 Cal.App.3d 375, 380-381.) 

Here, the language in the 1898 Deed between Thomas and John Duane and the San 

Francisco and San Joaquin Valley Railway Company states “the party of the second part 

[Railway Company] further covenants that it will at its own cost and expense construct and 

maintain one farm crossing at farm grade over its tracks at or near engineer station 103+20 for 

the use and benefit of the parties of the first part [Plaintiff’s predecessor]… ” This language does 

not state that the farm crossing is a condition subsequent. Instead, the language uses the word 

“covenant”, which suggests it was intended to be a covenant. Plaintiff argues that the “covenant” 

only applies to the payment for construction of the crossing. Plaintiff’s argument does not 

comport with the plain language included in this clause. And Plaintiff fails to explain which 

descriptor would apply to the “construct and maintain” language if it is not a covenant.  

In addition, this language does not specify that the easement can be terminated if there 

is no farm crossing. Terminating the easement for non-use as a railway was discussed in the 

preceding paragraph in the 1898 Deed. Thus it is clear that the contracting parties knew how to 

draft language terminating the easement as a remedy for certain breaches. The language in the 

crossing clause does not support finding that the crossing is a condition subsequent. Instead, 

the language supports a finding that it is a covenant.  

Plaintiff points to the fact that the 1898 Deed is called an “indenture”, which is defined as 

a “deed to which two or more persons are parties, and in which these enter into a reciprocal and 

corresponding grants or obligations towards each other” by Black’s Law Dictionary. Plaintiff 

does not, however, cite any case law that hold that the requirements in indenture are conditions 

subsequent and not covenants.  

Plaintiff also points to the handwritten Grant of Easement as evidence that the parties 

intended the crossing to be a condition subsequent. (Plaintiff’s Exhibit B.) Plaintiff does not, 

however, point to any specific language in that document that supports this position. Instead, 

Plaintiff argues that the requirement of the rail crossing in exchange for the easement was so 

obvious that it need not be expressly stated.  

In addition, Plaintiff points to Exhibit D to the 2009 Agreement, which states that BNSF 

was required to provide a crossing over and across the right of way for the purposes of 
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providing ingress and egress to and from all portions of Plaintiff’s property. (Plaintiff’s Exhibit D.) 

But again, this language does not state that the crossing is a condition subsequent.  

Plaintiff’s main argument is that the parties intended for Plaintiff to have a crossing over 

the railroad tracks. This intent is clear from the various documents, including the 1898 Deed. 

The problem for Plaintiff is that it has not shown, and the documents do not show, that the 

parties intended the crossing to be a condition subsequent. The Court cannot find that the 

crossing was a condition subsequent without a clear intent from contracting parties. Instead, the 

language shows that the rail crossing is a covenant, which allows Plaintiff to bring a claim for 

damages, but not for termination of the easement.  

Plaintiff’s reliance on Knight v. Black (1912) 19 Cal.App. 518 is misplaced. Knight 

involved an unlawful detainer proceeding and alleged violations of covenants in a lease.  

Therefore, the Court finds there are no triable issues of material fact as whether the rail 

crossing is a covenant and as such, Plaintiff is not entitled to termination of the easement. 

Therefore, Plaintiff’s quiet title claim fails as a matter of law and Summary Adjudication is 

granted. 

Declaratory Relief (Cause of Action 2) 

BNSF argues that this declaratory relief claim is essentially a repeat of the quiet title 

action and fails for the same reasons. The declaratory relief claim seeks nearly identical relief to 

the quiet title action. Plaintiff seeks a judicial declaration that “(i) Plaintiff’s Property is free and 

clear of any Grant of Easement, license, use or easement right as may be claimed or asserted 

by Defendants; (ii) that each of the Defendants’ have no right, title or interest in the Plaintiff’s 

Property; (iii) that Plaintiffs’ are entitled to possess, occupy and use the Plaintiff’s Property over 

the Easement area, and (iv) that defendants, and their successors in interest are not entitled to 

use or possess any Grant of Easement, license, use or other easement over Plaintiff’s 

Property.” (Comp. ¶19.) 

Plaintiff argues that it is entitled to bring its declaratory relief claim to trial because there 

are disputes about (1) whether Plaintiff has the right to have a crossing of the track that is not 

blocked by a K-rail barrier and (2) to have the easement declared void due to the failure of 

BNSF to provide a farm crossing.  

The first issue is not alleged in the declaratory relief claim and therefore, cannot be the 

basis of Plaintiff’s cause of action. (See, e.g. Lackner v. North (2006) 135 Cal.App.4th 1188, 

1201, fn. 5 [“the pleadings ‘delimit the scope of the issues” to be determined’ ”]; Laabs v. City of 

Victorville (2008) 163 Cal.App.4th 1242, 1257 [“if a plaintiff wishes to introduce issues not 

encompassed in the original pleadings, the plaintiff must seek leave to amend the complaint at 

or prior to the hearing on the motion for summary judgment.”].)  
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The second issue is the same issue as in the quiet title action and Summary 

Adjudication is thus granted for the reasons discussed above.  

Breach of Contract (Cause of Action 4)  

BNSF argues that the breach of contract claim fails for the same reasons as the specific 

performance claim. Because the specific performance claim is seeking a different remedy for 

breach of contract, the Court will discuss the breach of contract claim first.  

BNSF’s main argument is that it did not breach the parties’ agreement because there is 

currently a crossing installed. Plaintiff’s evidence shows that there was no rail crossing from 

2012 to 2017. (Gustin Decl. ¶¶ 6-7; Hall Decl. ¶¶10-11; Straw Decl. ¶¶2-3 .) Plaintiff’s evidence 

also shows that Defendant did not send written notice of any defaults in Plaintiff’s roadway until 

after the K-rail was installed. (Gustin Decl. ¶¶8,10;  Hall Decl. ¶¶12, 14.) These facts are enough 

to create a triable issue of material fact as to the breach of contract claims.   

Even with the crossing now in place, BNSF cannot ignore that there is a triable issue (if 

not an undisputed fact) that it did not provide the crossing for 5 year. Those facts are sufficient 

to show that BNSF breached its obligations to Plaintiff. Consequently, Plaintiff would be entitled 

to its damages during that timeframe for the failure to provide a crossing.   

BNSF also argues that the breach of contract claim fails because it was permitted to 

block Plaintiff’s access with a K-rail since Plaintiff did not construct and maintain a proper 

roadway as required by the 2009 Agreement. Section 23 of the 2009 Agreement states that 

BNSF can suspend use of the crossing after giving Plaintiff “seven (7) days’ prior written notice 

of default”. (Defendant’s Exhibit 3: 2009 Agreement ¶23.)  

BNSF has not shown, however, that it gave the required written notice to Plaintiff prior to 

blocking Plaintiff’s access. To the contrary, Plaintiff’s evidence shows that it was not given prior 

written notice of a default before the K-rail was installed. (Gustin Decl. ¶¶8,10;  Hall Decl. ¶¶12, 

14.) There is at least a triable issue as to whether BNSF breached the agreement before 

Plaintiff did.  

There are also triable issues on whether Plaintiff has breached the agreement. BNSF 

argues that Plaintiff never provided a sufficient roadway and drainage system as required by the 

2009 Agreement. BNSF has not shifted the burden on this issue as its evidence does not show 

not that Plaintiff was not in compliance from 2009 to 2017. Instead, BNSF’s evidence shows a 

lack of compliance in 2018 and 2019.  BNSF’s engineer, Sam Rubio, states that there is no road 

leading up to the crossing. (Rubio Decl. ¶8.) However, Rubio’s statement is based upon 

inspections of the crossing area in November 2018 and January 2019 and Rubio cannot state 

whether there was a road leading to the crossing earlier in time. Defendant also presents 

evidence that from 2009 to the present it never notified Plaintiff that it approved of Plaintiff’s 

roadway or drainage system. (Adams Decl. ¶ 5.) This evidence is insufficient to shift the burden.  
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However, even if this evidence shifted the burden, there are triable issues here. 

Plaintiff’s evidence shows that it installed a gravel road leading to the crossing in 2009. (Hall 

Decl. ¶¶8, 10; Gustin Decl. ¶5.) Plaintiff received no notice of default from BNSF related to this 

roadway until after this lawsuit was filed. (Hall Decl. ¶12; Gustin Decl. ¶¶6, 10.) Although the 

evidence on the drainage system is less clear, Plaintiff’s evidence shows that it was not 

informed of any deficiency under the terms of the 2009 Agreement prior to removal of the 

crossing. (Gustin Decl. ¶6.) Thus, the evidence shows Plaintiff was not informed of “any 

deficiency”, including the drainage system, prior to removal of the crossing. Plaintiff’s evidence 

shows that it was not in default of the 2009 Agreement when BNSF removed the crossing in 

2012. These facts are sufficient to create a triable issue on whether BNSF breached the 2009 

Agreement by removing the crossing.  

Thus, summary adjudication as to the breach of contract is denied.  

Specific Performance (Cause of Action 3) 

BNSF argues that the specific performance and breach of contract claims fail for the 

same reasons. As explained above, the breach of contract claim survives; therefore this claim 

also survives and Summary Adjudication is denied. 

In reply, BNSF argues that the Court cannot consider this claim as one seeking specific 

performance that the K-rail be removed since that was not alleged in the complaint. This 

argument should have been raised in the moving papers so that Plaintiff could properly respond 

to it. It is true that Plaintiff’s claim for specific performance seeks an order that BNSF “re-install 

and maintain the rail crossing” (Comp. ¶25) and does not mention the K-rail. However, in 

bringing this motion BNS’s statement of facts includes a fact that this claim seeks the removal of 

the K-rail. (See Fact 23.) BNSF also addressed whether the K-rail was permitted by the 2009 

Agreement in its moving papers. In this situation the Court cannot grant summary adjudication 

based upon the K-rail not being specifically alleged in the complaint. However, the Court makes 

no determination on how it would rule if presented with this argument in the future.  

The Court notes that BNSF also waited until reply to point out that the declaratory relief 

claim did not include allegations about the K-rail. The different ruling there is based on the fact 

that BNSF’s moving papers assumed that the declaratory relief claim was based solely on 

extinguishing the easement, which is a fair reading of the complaint, and BNSF did not mention 

the K-rail when discussing this claim.  

BNSF also argues in reply that since it has providing the crossing, this claim fails 

because “mandamus will not issue to compel the doing of an act which already has been done.” 

This argument should have been raised in the moving papers. In addition, the cases cited by 

Defendant are writ proceedings and not cases discussing when a request for specific 

performance of a contract is moot.   
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Objections to Evidence 
 The Court rules on the parties’ objections to evidence as follows: 
 
Plaintiff’s Objections to Evidence 
 
Alden Declaration 
Objection 1: Overruled.  
 
Bath Declaration  
Objection 2: Sustained.  
Objection 3: Sustained.  
Objection 4: Sustained.  
Objection 5: Sustained.  
 
Rubio Declaration 
Objection 6: Overruled.  
Objection 7: Overruled. Rubio may state what he saw when he visited the site.  
Objection 8: Overruled.  
Objection 9: Sustained.  
Objection 10: Overruled.  
Objection 11: Overruled.  
Objection 12: Overruled.  
 
 
Defendant’s Objections to Evidence 
 
Hall Declaration 
Objection 1: Sustained.  
Objection 2: Sustained. 
Objection 3: Overruled.  
 
Gustin Declaration  
Objection 4: Overruled. 
Objection 5: Sustained as to complaints about train horns. Overruled as to statement that “there 
were no complaints about the gravel road or locked gates.”  
Objection 6: Sustained.  
Objection 7: Sustained. 
 
Straw Declaration 
Objection 8: Sustained. 
Objection 9: Sustained. 
Objection 10: Sustained. 
Objection 11: Sustained. 
Objection 12: Sustained. 
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Objection 13: Overruled as to the reference to Special Interrogatories in Exhibit K. Otherwise 
sustained.  
Objection 14: Sustained.  
Objection 15: Sustained.  
Objection 16: Overruled. Foundation provided by Gustin declaration ¶5. 
Objection 17: Overruled. Foundation provided by Gustin declaration ¶6. 
Objection 18: Overruled. Foundation provided by Gustin declaration ¶6. 
Objection 19: Sustained.  

  

 7.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG VS. RAMIREZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00563 
CASE NAME: TCHEONG VS. RAMIREZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY WEN-CHING TANG, HUAM-CHING TANG 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-02514 
CASE NAME: LEONG VS. SENSE SUPERFOODS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LEWIS COHEN 
* TENTATIVE RULING: * 
 
Unopposed -- granted. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00794 
CASE NAME: SERADJFAR  VS.  MARCU 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call. 
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11.  TIME:  9:00   CASE#: MSC18-01534 
CASE NAME: SUTYAK VS. COHEN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LEWIS I. COHEN 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARETRUST SERVICES, LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing to July 18, 2019 at 9:00 a.m. 

 

  

13.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to July 18, 2019 at 9:00 a.m.. 

 

  

14.  TIME:  9:00   CASE#: MSC18-01543 
CASE NAME: ANDRADE VS. PACIFIC SENIOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CARETRUST SENIOR MANAGEMENT, LLC, 
* TENTATIVE RULING: * 
 
The Court continues the hearing to July 18, 2019 at 9:00 a.m. 
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15.  TIME:  9:00   CASE#: MSC19-00184 
CASE NAME: DELA CRUZ VS. RODEO PARKER SC, LLC 
HEARING ON MOTION FOR TRIAL PREFERENCE 
FILED BY ARACELI DELA CRUZ 
* TENTATIVE RULING: * 
 
Off calendar per fax of moving party. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00674 
CASE NAME: ROBERT C. NIVEN  VS.  MICHELLE NIVEN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MICHELLE MARGARET NIVEN 
* TENTATIVE RULING: * 
 
Vacated per Stipulation and Order. 

 

  

17.  TIME:  9:00   CASE#: MSN18-2508 
CASE NAME: DEPARTMENT OF CONSUMER AFFAIRS  VS.  COMMUNITY HEALTH 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER COMPELLING 
COMPLIANCE  /  FILED BY OLE HEALTH 
* TENTATIVE RULING: * 
 
Continued by the Court to July 25, 2019, 9AM, D.33. 

 

  

18.  TIME:  9:00   CASE#: MSN19-0868 
CASE NAME: RE: P. MCLEAN 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY PEACHTREE SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
Appearance required. 

 

 

 
ADD-ONS 
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19.  TIME:  9:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT PER CCP 664.6 
FILED BY BAILEE BURKS, MELISSA PERDUE 
* TENTATIVE RULING: * 
 
The Motion to Enforce Settlement Agreement filed by Plaintiffs Bailee Burks, a minor, and 
Payton Burks, a minor, by Melissa Perdue, their Guardian ad Litem, is granted.  The Order shall 
be complied with by Defendant Leroy Perdue’s Court appointed Special Administrator, Tamarra 
J. Brown, acting in his place and stead. 
 
This case arose out of the sexual molestation of minor Plaintiffs Bailee Burks and Peyton Burks 
by Leroy Perdue, their grandfather. Hon. Steven Austin held a settlement conference with the 
parties and a settlement was reached on December 19, 2018.   The settlement entered into 
between the children, by and through their mother and Guardian Melissa Perdue, and 
Defendant Leroy Perdue on that date  was a judicially supervised settlement, a settlement 
agreement was  signed by the parties, approved by Hon. Steven Austin, meets all criteria, is 
enforceable and is hereby ordered enforced pursuant to CCP 664.6.   
 
Defendant Leroy J. Perdue died on March 25, 2019, before he performed all acts necessary to 
comply with the hereby enforced settlement agreement, including but not limited to, the 
following:  
 

1. He failed to convey the real property located at 2955 Birchfield Place, Brentwood, CA 
and 2959 Birchfield Place, Brentwood, CA to Melissa Burks, as Guardian ad Litem, to be 
held in trust for the benefit of the minor Plaintiffs Bailee Burks and Peyton Burks  (75% to 
Bailee Burks and 25% to Peyton Burks) , in joint tenancy with Leroy Perdue.  If he had 
complied with the settlement and executed the necessary documentation, on the death 
of Leroy Perdue, the real property would have passed to the minor plaintiffs, as surviving 
joint tenant, to be held in trust by their Guardian ad litem Melissa Perdue for their benefit 
until the younger child, Bailee Burks, reaches majority.   

2. He failed to designate the minor plaintiffs as beneficiaries (75% to Bailee Burks and 25% 
to Peyton Burks) on all life insurance policies insuring his life, including but not limited to, 
any Federal Employees Group Life Insurance policy or other life insurance by reason of 
his employment with the Navy.  He specifically failed to execute the necessary 
designation of beneficiary form pertaining to the Navy insurance required to change the 
beneficiary from his adult son, Jim Perdue, who although aware of the settlement 
agreement, filed for and collected the insurance proceeds and refuses to turn those 
insurance proceeds over to Plaintiff or the Special Administrator. 

 
Letters of Special Administration were issued to Tammara J. Brown by the Probate Court on 
May 8, 2019.  (See Contra Costa County Superior Probate Court No. P19-00595.)  This Court 
granted substitution of the Estate of Leroy J. Perdue in place and stead of Defendant Leroy 
Perdue, individually, on May 23, 2019 pursuant to CCP 337.21, 337.20(a), 337.40, 377.41, 
Prob.C.9370(a). 
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 The appointed Special Administrator Tammara J. Brown shall, therefore, take all steps, sign all 
documents and do all acts necessary, acting in the place and stead of Defendant Leroy 
J.Purdue, to carry out and comply with the terms of the settlement he entered into in this case, 
now ordered enforced by this Court and/or the Contra Costa Probate Court.  She shall first 
address those issues set forth in Paragraphs 1 and 2 above. 

 

20.  TIME:  9:00   CASE#: MSC17-01814 
CASE NAME: BURKS VS. PERDUE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Set for July 31, 2019, 8:30 AM, Dept. 33. 

 

21.  TIME:  9:00   CASE#: MSC19-00653 
CASE NAME: MILES VS. ZANER-BLOSER INC. 
HEARING ON MOTION TO DISMISS OR STAY ACTION ON FORUM NON CONVENIENS 
FILED BY ZANER-BLOSER, INC. 
* TENTATIVE RULING: * 
 
Defendant Zaner-Bloser’s motion to dismiss or stay action on forum non conveniens grounds, 
pursuant to California Code of Civil Procedure §§ 410.30 and 418.10 is granted, and the 
action is dismissed in California in its entirety.  

Background Facts 

Plaintiff Bobbe Miles is a resident of the State of California and worked for the Defendant as an 
Independent Sales Representative within Northern California. (Compl. at 3:19-22, Ex. A at 1.) 
Defendant Zaner-Bloser is a publishing company that develops, publishes and distributes 
educational materials. (Compl. at 2:1-2.) Defendant is an Ohio corporation with its headquarters 
in Columbus, Ohio. (Compl. Ex. A at 1.)  

Plaintiff and Defendant first entered an agreement in October 2017. (Compl. at 3:20.) This 
written contract provided that Plaintiff would sell Defendant’s educational materials in Northern 
California for a commission. (Decl. of Haley M. Keating Ex. 1 at 1.) Under the agreement, the 
parties agreed that Plaintiff was an independent contractor and “[t]he jurisdiction on and venue 
for any litigation involving a dispute under this agreement are the Federal and state courts in 
Columbus, Franklin County, Ohio.” (Decl. of Haley M. Keating Ex. 1 at 2-3.) A renewed 
agreement for the period of October 1, 2018 through February 28, 2019 contained identical 
provisions regarding the characterization of Plaintiff as an independent contractor, rather than 
employee, and Ohio as the selected forum. (Compl. Ex. A at 2-3.)  

Plaintiff brought this action against Defendants for misclassification as an independent 
contractor and derivative California Labor Code violations and wage orders, breach of contract, 
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intentional interference with prospective economic relations, and negligent interference with 
prospective economic relations.  

Legal Standard 

In accordance with California Code of Civil Procedure § 418.10(a)(2), a defendant may serve 
and file a notice of motion “to stay or dismiss [an] action on the ground of inconvenient forum.” 
(CCP § 418.10 (a)(2).) Upon such a motion, if in the interest of substantial justice, a court finds 
that an action should be heard in a forum outside California, the court shall dismiss or stay the 
action in whole or in part and on any conditions that may be just. (See CCP § 410.30 (a).) In this 
matter, defendant has moved to dismiss or stay on the basis of forum non conveniens, relying 
on a forum selection clause that designates Columbus, Franklin County, Ohio as the jurisdiction 
for any litigation arising under the agreement between Plaintiff and Defendant.  

Analysis 

“The enforceability of a forum selection clause is properly raised by a motion to stay or dismiss 
under California Code of Civil Procedure section 410.30, as it is a request to the court to decline 
jurisdiction.” (Smith, Valentino & Smith, Inc. v. Superior Court (1976) 17 Cal.3d 491, 494.)  

The analysis of a motion to dismiss or stay on grounds of inconvenient forum, in the instance of 
a forum selection clause, depends on whether the clause is “mandatory” or “permissive.” (See 
Animal Film, Inc. v. D.E.J. Productions Inc. (2011) 193 Cal.App.4th 466, 472.) A mandatory 
forum selection clause is presumably enforceable unless the non-moving party shows 
enforcement would be unreasonable; however, where a clause is merely permissive, the 
traditional forum non conveniens analysis is applied, and the clause is treated only as one factor 
in balancing the private and public interests of the competing forums, with the burden on the 
moving party. (Id.) A mandatory forum selection clause uses language that establishes the 
selected forum as the exclusive forum for any and all disputes, whereas permissive clauses only 
provide that the parties agree to submit to a jurisdiction but do not bind them to that forum 
exclusively. (Id.) 

“...[F]orum selection clauses which give a court jurisdiction without clearly making that 
jurisdiction exclusive are permissive rather than mandatory.” (Berg v. MTC Electronics Techs. 
Co. (1996) 61 Cal.App.4th 349, 360 citing Hunt Wesson Foods, Inc. v. Supreme Oil Co (1987) 
817 F.2d 75, 77-78; see also Kachal, Inc. v. Menzie (1990) 738 F.Supp. 371, 373-
74. ('Mandatory forum selection clauses contain language such as “exclusive” or “only”).) While 
terms such as “only” and “exclusive” are helpful in constructing a mandatory forum selection 
clause, they are not required. (See Intershop Communications AG v. Superior Court (2002) 104 
Cal.App.4th 191, 197 (deeming mandatory a forum selection clause stating, “[t]he parties elect 
Hamburg to be the place of jurisdiction to the extent permitted by the applicable laws” even 
though the language contained therein was not as “emphatic as the language in other cases 
with mandatory clauses”).)  

Here, the forum selection clause states, “[t]he jurisdiction on and venue for any litigation 
involving a dispute under this agreement are the Federal and state courts in Columbus, Franklin 
County, Ohio.” As in Intershop, the forum selection clause here provides Ohio as the jurisdiction 
for any litigation. (See id.) Unlike permissive forum selection clauses, the clause at issue does 
not merely provide that the parties agree to submit to Ohio’s jurisdiction. (See Animal Film, LLC 
v. D.E.J. Productions, Inc. (2011) 193 Cal.App.4th 466, 470 (permissive forum selection clause 
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provided, “the parties hereto submit and consent to the jurisdiction...”); see also Berg v. MTC 
Electronics Techs. Co. (1996) 61 Cal.App.4th 349, 359 (“If... a clause merely provides for 
submission to jurisdiction, and does not expressly mandate litigation exclusively in a particular 
forum, the normal forum non conveniens analysis applies.”).) Although the language might not 
be as strong as other mandatory forum selection clauses, the clause at issue provides that Ohio 
is “the jurisdiction” for “any litigation” and therefore, is sufficiently exclusive to be deemed 
mandatory. As a consequence, a substantial burden is on the Plaintiff to show enforcement of 
that forum would be unreasonable. (See Lu v. Dryclean-U.S.A. of California, Inc. (1992) 11 
Cal.App.4th 1490, 1493 (“...both the United States Supreme Court and the California Supreme 
Court have placed a heavy burden on a plaintiff seeking to defeat [a forum selection clause], 
requiring it to demonstrate that enforcement of the clause would be unreasonable under the 
circumstances of the case.”.)  

Plaintiff challenges the motion by arguing the contract and its contents should be deemed void 
due to unconscionability. The Court disagrees. Plaintiff, in large part, relies on the “take-it-or-
leave-it” basis in which the agreement was presented to her. However, “this without more [does] 
not create a contract of adhesion, and, even if the clause were adhesive, it would be fully 
enforceable absent a showing that it was outside the reasonable expectations of the weaker or 
adhering party or that enforcement would be unduly oppressive or unconscionable.” (Furda v. 
Superior Court (1984) 161 Cal.App.3d 418, 422.); see also Cal-State Business Products & 
Services, Inc. v. Ricoh (1984) 12 Cal.App.4th 1666, 1683 (“a party which has contracted away 
its right to choose its home forum...has presumably done so because the value it receives from 
the negotiated deal is worth the chance the party may be required to litigate disputes 
elsewhere.”).) Plaintiff was on notice and accepted the forum selection clause as the provision 
appeared on the signature page of her two agreements with Defendant. Plaintiff had the 
opportunity to reject the agreements in their entirety yet chose not to do so. (See Korman 
v. Princess Cruises (2019) 32 Cal.App.5th 206, 217-18.) The clause, therefore, is not 
procedurally unconscionable.  

Plaintiff’s reliance on the Magno decision to show substantive unconscionability is misplaced. 
(See Magno v. The College Network, Inc. (2016) 1 Cal.App.5th 277, 288 (requiring Plaintiffs to 
travel from California to Indiana to pursue claims would cause severe hardship that would 
effectively prevent the assertion of their claims).) Plaintiff uses Magno in arguing that the 
inconvenience and financial burden of traveling to Ohio to bring these claims would effectively 
leave her without a remedy. However, in Magno, a mandatory arbitration provision was at issue 
and there were factors beyond inconvenience pointing towards unconscionability. (See id.) 
(the plaintiffs were unaware of the forum selection clause, the defendant was given permission 
to select the arbitrator, there was no assurance of neutrality in arbitration, and the contract 
imposed a shortened limitations period).) It is well-settled that mere inconveniences are not 
sufficient to overcome the strong presumption of validity of a forum selection clause. 
(See Net2phone, Inc. v. Superior Court (2003) 109 Cal.App.4th 583, 588 (“California courts 
routinely enforce forum selection clauses even where the chosen forum is far from the 
plaintiff's residence.”).) 

Plaintiff also asserts the forum selection clause is unconscionable because it yields “one sided” 
or “overly harsh” results as a result of varying Ohio and California law. (See Armendariz v. 
Foundation Health Psychare Services, Inc. (2000) 24 Cal.4th 83, 114.) However, differences in 
law do not always amount to a conflict with a fundamental policy of California. (See CQL 
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Original Products, Inc. v. National Hockey League Players' Assn. (1995) 39 Cal.App.4th 1347, 
1356 (motion to dismiss was properly granted although there were subtle differences in the law 
between the respective forums).) Plaintiff argues that the ABC test applied in California courts 
for independent contractor classifications sets a bright line rule and is more protective of 
workers compared to Ohio’s control-of-work test. (See Dynamex Operations West v. Superior 
Court (2018) 4 Cal.5th 903.) However, as revealed by Defendant, the divergence in substantive 
law applied by California and Ohio courts only arises in the narrow context of wage orders. 
(See O’Connor v. Uber Technologies, Inc. (N.D.Cal. 2019) 2019 U.S. Dist. LEXIS 54608, *26.) 
Notwithstanding, with respect to the varying laws for the wage orders, under choice-of-law, 
Ohio courts are capable of applying California law. (See Prime Kosher Foods, Inc. v. 
Administrator Bureau of Employment Services (1987) 35 Ohio App.3d 121, 122.) Additionally, 
because Plaintiff alleges she resided in and worked in California, Ohio’s choice-of-law rules 
would also result in the application of California’s Labor Code. (See Am. Interstate Ins. Co. v. H 
Serv. Ctr., Inc. (2007) 112 Ohio St.3d 521, 522) (Ohio court applying Louisiana law to some 
issues in a dispute involving Louisiana citizens).)   

Plaintiff also challenges the mandatory forum selection clause on the ground that its scope does 
not cover all of the claims. Plaintiff asserts that the misclassification and derivative labor claims 
do not require contract interpretation and thus, do not fall within the scope of the agreement’s 
forum selection clause. However, in the absence of limiting or qualifying language, forum 
selection clauses encompass all causes of action arising from or relating to an agreement, 
regardless of how those claims are characterized. (See Olinick v. BMG Entertainment (2006) 
138 Cal.App.4th 1286, 1300-01.) The forum selection clause at issue is broad, providing that 
Ohio is the jurisdiction for “any litigation involving a dispute under this agreement...” It logically 
follows that the forum selection clause, “encompasses all causes of action arising from or 
related to [the] agreement, regardless of how they are characterized.” (Id. at 1300-01 (quoting 
Nedlloyd Lines B.V. v. Superior Court (1992) 3 Cal.4th 459, 470); see also Cal-State Business 
Products & Services, Inc. v. Ricoh (1993) 12 Cal.App.4th 1666, 1677 (holding forum selection 
clause using language “under this agreement” encompassed not only contract claims, but also 
fraud and negligent misrepresentation claims).) Even though all of the claims are not by nature, 
contractual, they are all related to the agreement between Plaintiff and Defendant.  

Lastly, Plaintiff maintains that enforcement of the clause would be unreasonable and therefore 
should not be enforced by the Court. (See Furda v. Superior Court (1984) 161 Cal.App.3d 418 
(a forum selection clause will not be enforced by courts upon a showing that doing so would be 
unfair or unreasonable).) Enforcement of a forum is unfair or unreasonable if the forum would be 
“unavailable or unable to accomplish substantial justice” or if there is no rational basis for the 
selected forum. (See Smith, Valentino & Smith, Inc. v. Superior Court (1976) 17 Cal.3d 491, 
494; see also Drulias v. 1st Century Bancshares, Inc. (2018) 30 Cal.App.5th 696, 707).) 
However, Ohio courts are available and able to protect the substantial justice of the Plaintiff 
and the elected forum is rationally related to the Defendant and its business engagement 
with Plaintiff.   

Plaintiff points to the divergence in California and Ohio law on the classification of independent 
contractors and the confusion that would result from the application of California law in an Ohio 
court in attempt to dissuade the Court from enforcing the forum selection clause. Similar to its 
application in the unconscionability analysis, this argument is not convincing. Ohio can provide 
substantial justice to any substantive rights Plaintiff may have under California law with regard to 
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the misclassification and derivative labor claims, because Ohio’s substantive law regarding 
one’s status as an employee or an independent contractor closely resembles California’s. 
(Compare State ex rel. Nese v. State Teachers Retirement Bd. Of Ohio (2013) 136 Ohio St.3d 
103, 111 with S.G. Borello & Sons, Inc. v. Department of Industrial Relations (1981) 48 Cal.3d 
341.) Additionally, Ohio’s choice-of-law rules would result in the application of California’s Labor 
Code and Wage Order rules where necessary to protect the rights of the plaintiff. (See Am. 
Interstate Ins. Co. v. H Serv. Ctr., Inc. (2007) 112 Ohio St.3d 521, 522; see also Prime Kosher 
Foods, Inc. v. Administrator Bureau of Employment Services (1987) 35 Ohio App.3d 121, 122.)  

The choice of Columbus, Ohio as the forum also has a “rational basis in light of the facts 
underlying the transaction.” (CQL Original Products, Inc. v. National Hockey League Players' 
Assn. (1995) 39 Cal.App.4th 1347, 1354.) Ohio is logically connected to Defendant and its 
engagement with Plaintiff. Ohio is the location of Defendant’s headquarters, the state of its 
incorporation and the location at which the agreement was effectuated. (See Smith, Valentino & 
Smith v. Superior Court (1976) 17 Cal.3d 491, 494-95 (it is reasonable to require actions to be 
filed exclusively where a company’s headquarters are located); see also Cal-State Business 
Products & Services, Inc. v. Ricoh (1993) 12 Cal.App.4th 1666, 1680 (it is not irrational for a 
company conducting business in multiple jurisdictions to require adjudication of dispute in one 
forum so long as that forum is rationally selected).) Plaintiff fails to meet the substantial burden 
of showing enforcement of the forum selection clause is unreasonable. 

The enforceable and reasonable forum selection clause, mandates Columbus, Franklin County, 
Ohio as the correct and proper jurisdiction and forum to adjudicate Plaintiff’s claims.  

 

 

 


